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subject: —,

Request for Tax Litigation Advice

This responds to vour memorandum of December 12, 1988,
requesting advice concerning interest on overpayments of
windfall profit tax. We have coordinated our response
informally with Income Tax and Accounting (CC:IT&A) and have
requested formal coordination, which will be completed at a
later date. We will advise you if the views of CC:IT&A vary
from the analysis set forth in this memorandum.

ISSUE ~

Whether a taxpayer is entitled to statutory interest on
an overpayment of windfall profit tax ("WPT") that the
taxpaver elects on the quarterly excise tax return (Form 720)
to apply on its windfall profit tax liability for the next
guarter.

CONCLUSION

Your memorandum suggests that the taxpayer is not
entitled to interest on overpayments applied to the next
guarterly return, hased on an analogy to regulations that
apply to the income tax. 1In this regard, Treas. Reg.

§ 1.6166~1(h)(2){(vii) provides that a taxpayer electing to
apply an overpayment to its estimated tax for a later vear
receives no interest on the overpayment. Although this
provision has been sustained in court in the context of the
income tax, we do not believe that it applies generally to
other taxes or specifically to the windfall profit tax.

Rather than the income tax provision suggested in your
memorandum, Treas. Reg. § 1.6166-1(h)(2){(1iii} governs the
crediting of WPT overpayments to the next guarter. Under that
provision, the peried for calculating interest runs from the
due date of the return to the earlier of the date on which the
schedule for allowance of the credit is signed or the due date
for the return for the next quarter. 1In most cases, the
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credit is applied as of the due date of the return on which
the credit is claimed. By interpreting the date on which the
schedule of allowance is signed to mean the date as of which
the credit is applied, the period for calculating interest
begins and ends on the same date. Thus, as a practical
matter, no interest is due where the credit is applied as of
the due date of the return for the previous taxable period.

FACTS

The taxpaver, || GG, s o integrated
cil company which produced crude oil that was not subject to
WPT withholding. In accordance with I.R.C. § 4995(b){(1) and
Treas. Reg. § 51.4995-3{a}, made semimonthly deposits of
the estimated amount of its WPT liability and the amount of
WPT withheld as the first purchaser from ot cducers.
Fursuant to Treas. Reg. § 51.4997-1(a)({l), Halso filed
quarterly excise tax returns on Form 720.

On some of its returns, -s total deposits, including
credits for previcus WPT overpayments, exceeded its WPT
liability for the taxable pericd. Where that occurred, F
elected to have the excess applied to its next return rather
than refunded.

In accerdance with -‘s election, the windfall Profit

Tax Unit of the applied these excess
amounts to 's succeeding returns but, following its

normal practice, did net allow any interest on the
overpayments. e nas filed a claim against the United
States in the United States Claims Court, pursuant to 28
U.3.C. § 2410(a}, seeking statutory interest on the
overpavments of WPT that it elected to app*y to succeeding
taxable periods. The amount of the claim is §

plus interest, for taxable periods beginning _
and ending N

APPLICABLE LAW

I.R.C. § 43%95(b}{1l) and Treas. Reg. § 51.4985-3(a)
reguire an integrated oil company to make semimonthly deposits
of (1) its own WPT liability imposed by I.R.C. § 4986 on the
removal in that semimonthly period of crude cil that is not
subject to withholding and (2) the amount of WPT withheld as
first purchaser from cother producers durlng the semimonthly
pericd.

Treas. Reg. § 51.4995-3{g)(2) provides that any
overdeposit of tax shall be applied in order of time to each
of the producer's succeeding semimonthly periods to the extent
that the amount by which the total liability for that period



exceeds the deposit for such subseguent period, until such
excess 1s exhausted. This preovision does not apply, however,
to any amount for which the producer files a claim for credit
against a liability for income tax or a claim for refund
pursuant to § 51.6402-1 of the regulations. Furthermore,
except to the extent otherwise provided in forms and
instructions, no amount shall be applied to a2 deposit for a
subsequent semimonthly period that cccurs in a taxable period
beginning in a different taxable year (for Federal income tax
purposes).

I.R.C. § 4997(a) requires each taxpaver that is liable
for WPT under section 4986 to make such returns as the
Secretary may prescribe by regulations. Treas. Req.
€ 51.4997-1(a)(1l) requires an integrated oil company to file a
guarterly return (on Form 720, with Form €047 attached, in
accordance with the instructions on those forms).

I.R.C. § 6402(b) authorizes the Secretary to prescribe
regulations providing for the crediting against the estimated
income tax for any taxable year of the amount determined by
the taxpayer or the Secretary to be an overpayment of the
income tax for a preceding taxable vear.

Treas. Reg. § 301.8402-3{a)(5) provides that a
corporation's properly executed original or amended income tax
return shall constitute a claim for refund or credit for the
amount of the overpayment disclosed by the return. That
section further provides that if the taxpayer indicates on its
return or amended return that all or part of the overpayment
shown by that return is to be applied to its estimated inccome
tax for itz succeeding taxable year, such indication shall
constitute an electicon tc so apply such cverpayment, and no
interest shall be allowed on such portion of the overpavment
cradited and such amount shail be applied as a payment con
account of the estimated income tax for such year or the
installments thereof.

Treas. Reg. § 51.6402-1(b) provides rules governing
claims by purchasers and producers depositing tax, for the
refund or credit of WPT overpayments. Under that provision,
an integrated 2il company that has paid more than the sum
required to be deposited as a purchaser plus the amount of tax
imposed by section 4986 on the removal in that taxable period
of crude oil not subject to withholding may c¢laim credit for
such overpayment against any liability for a tax imposed by
chapter 1 [income tax] or 45 [WPT] in accordance with the
forms and instructions provided for that purpose.

I.R.C. § 6513(a} provides that a return filed before the
last day prescribed for the filing thereof or a payment of any



porticn of a tax before the last described for the payment of
the tax shall be considered filed or made on such last day.

I.R.C. § 6611(a) provides that interest shall be allowed
and paid upon any overpayment in respect of anv internal
revenue tax at the overpayment rate established under section
6621.

I.R.C. § 6611({(b}{1) and Treas. Reg. § 301.6611-1(h} (1)
provide that interest shall be allowed and paid on a credit
from the date of the overpavment to the due date of the amount
against which the credit is taken. Treas. Reg. § 301.6611-
1(d) provides that in the case of an advance payment the date
of overpayment is determined in acceordance with the rules of
I.R.C., § 6513. Treas. Reg. § 301.661i-1(hj)(2)(i) provides, in
general, that "due date” means the last day fixed by law or
regulations for the payment of the tax {determined without
regard to any extension of time). Section 301.6611-
I(h}{2)(iii) provides, however, that if a taxpayer agrees to
the crediting of an cverpayment against tax or an installiment
of tax and the schedule of allowance is signed prior te the
date on which such tax or installment would otherwise become
due, the due date of such tax shall be the date on which such
schedule is signed.

Treas. Reg. § 301.66li-1(h)(2)(vii) provides that if a
taxpayer elects to have all or part of the overpayment shown
by his return applied to his estimated tax for his succeeding
taxable vear, no interest shall be allowed on such portion of
the overpayment credited and such amount shall be applied as a
payment on account of the estimated tax for such year or the
installments thereof.

ANALYSIS

The general rule of I.R.C. § 6611 and Treas. Reg.
§ 301.6611-1(h), in the case where an overpayment is credited,
is that interest shall be allowed on any overpavment of any
tax from the date of overpayment of the tax to the due date of
the amount against which such overpayment is credited. TFor
this purpose, the date of overpayment is the due date of the
quarterly return that shows the overpayment. See Treas. Req.
§ 301.6611-1(d) (incorporating the rules of I.R.C. § 6513).
Thus, under this general rule, M would appear to be
entitled to interest from the due date for the quarterly
return to the due date of the next quarterly return.

There are, however, two limitations OHS general rule
that should be considered with respect to 's claim for
interest. The first, discussed in your memorandum, is the
rule providing that no interest is allowed on an overpayment




of income tax that is applied to the taxpaver's estimated
inceme tax for the next taxable pericd. The othar limitation,
contained in Treas. Reg. § 301.6611-1(h)(2)(iii), provides
that the pericd over which interest is calculated may be
reduced under certain circumstances. The following discussion
analyzes the applicakility of sach of these limitations to
é' s claim.

l. Income Tax Analogy

Under Treas. Reg. §§ 301.6402-3{a)(5) and 3061.6611-
1(h)(2){vii), no interest is allowed on the portion of an
overpayment that a taxpaver elects on his income tax return te
apply tc his estimated income tax for the succeeding taxable
year. The courts have sustained the validity and application
of this rule. See Owens-Corning Fiberglass Corp. v. United

States, 462 F.2d 1139 {(Ct. Cl. 1972}. The WPT Unit cited this
income tax rule when it informed that no interest wouid
be allowed on overpayments which elected to apply on its

WPT liability for succesding taxable periods. Your memorandum
recognizes that the cited rule applies specifically to income
taxX but suggests that the underlying rationale, as set forth
in Oweng-~Ceorning, is applicable to this case to support the
WPT Unit's determination not to allow interest on h’s
overpayments.

We agree thnat -'s election to apply the overpavments
shown on its guarterly Form 720 to its WPT liability for the
succeeding quarter appears to be zimilar to a taxpayer's
election to apply an overpayment shown on its income tax
return to its estimated income tax for the next taxable
reriod. We beliesve, however, that the rule embodied in
sections 301.6402~3(a)(3) and 301.6611-1(h){2)(vii) is
applicable only to income tax and cannot be applied by analogy
to other taxes such as the WPT.

Section 301.6611-1(h}(2){(vii)} carves cut an
administrative exception to the general rule enunciated in
section 6611 allowing interest on an overpayment from the date
of the coverpayment to the due date of the amount against which
the credit is taken. Secticn 301.661l1-1(h)(2)(vii) was
promulgated by T.D. 6234, 1957~1 C.B. 441, and is
substantially the same as language found in section 301.6402-
3(b), which was originally promulgated by T.D. 5333, 19%44 C.B.
358.

As the court discussed in Owens-Corning, supra, 462 F.2d
at 1140, the predecessor of section 5402(b) authorized
regulations preoviding for the crediting of overpayments of
income tax against estimated income tax pavments for the
succeeding year. The legisiative history of that provision




stated that such regulations should specify "the terms,
conditions, extent, and effect of the credit” and, in
particular, "whether and to what extent and under what
conditions the taxpayer shall be allowed to take the c¢redit on
his declaration." S. Rept. No. 221, 78th Cong., lst Sess. 33
(1943), 1943 C.B. 1338-39, In upholding the validity of the
no-interest rule of section 301.6611~1(h)(2}){(vii), the Owens-
Corning court treated it as a restatement of the earlier rule
of section 301.6402-3(b) and found that it is a reasonable
condition on the exercise of a taxpaver's privilege to apply
an overpayment against its estimated income tax for the
succeeding year.

There is an obvicus similarity between an election to
apply a WPT overpayment to a taxpayer's WPT liability for the
next quarter and the election to apply an income tax
overpayment to the taxpaver's estimated income tax for the
next taxable year. That similarityv might suggest that the
same no-interest rule should applyv in the case of the WPT as
in the case of income tax. Although such a result might be
reasonable, we do not believe that the no-interest rule for
income tax can be apprlied by analogy to the WET.

As previously noted, the no-interest rule of section
301.6611-1(h){2)(vii) is an excepticn to the general rule
allowing interest on overpayments. The foregoing history of
the rule demcnstrates that it is grounded in the specific
grant of authority in section 6402{b), which relates solely to
the crediting of income tax overpayments against estimated
income tax for the succeeding taxabkle year. For that reascn,
we believe that a court would interpret the provisicn narrowly
as applying solely to income taxes and would not sustain an
analogous no-interest rule for WPT cases in the absence of a
directly applicable provision in the Code or the regulatiomns.

Because the no-interest rule of section 301.6611-
1(h){(2)(vii) does not apply in this case, we believe that, as
a technical matter, the general rule allowing interest on
overpayments will apply. As discussed below, however, another
provision of the regulations supports the determination not to
allow Il s claim for interest.

2. Interest Pericd

Under the general rule of TreHeg. §§ 301.6611-1(a)
and (h)(2), any interest to which may be entitled in
this case would run from the date of the overpayment to the
due date of the amount against which the credit is applied.
The date of overpayment would be the last day provided for the
pavment of the tax, i.e., the due date for the guarteriy




return. See, I.R.C. § 6513(a); Rev. Rul. 84-168, 1984-~2Z2 C.B.
308.

Section 301.6611-1(h} (2} sets forth rules for determining
the due date 6f the tax against which the credit is applied.
Of particular interest in this case is section 301.6611-
1{(h}(2}(iii), which provides that if the schedule of allowance
is signed prior to the date on which the tax would otherwise
become due, then the due date of such tax is the date on which
the schedule is signed. The reference to the "schedule of
allowance" is apparently a vestige of procedures that were
followed prior to the Service's use of computers. Under those
procedures, the signing of a schedule showing overassessments
was required before a credit or refund could be granted. We
have learned in discussions with the WPT Unit that current
procedures do not include the signing of a "schedule of
allowance." Instead, a credit is considered scheduled as of
the transaction date of the credit shown on the taxpavyer's
account. We believe, therefore, that the date as of which
¢credit is applied should be egquivalent to "the date on which
such schedule was signed" for purposes of section 301.6611-
Ith)(2){iii).

In the case of N s wrr overpayvments, the transcripts
of account show that the transaction date of the credit
generally coincided with the due date of the guarterly return
on which M clected to apply the overpayvment to the next
return. This means that under the interpretation of secticon
301.6611-1(h)(2){iii) discussed above, the date of . S
overpayment and the due date of the tax against which the
credit was applied are generally identical. Thus, interest
would be calculated over a period of zero days, yvielding no
interest.. We believe that this definition of due date is
properly applicable in this case and, accordingly, that the
WPT Unit was correct in not allowing interest on _s WPT
overpayments where the credit was applied as of the due date
of the previous guarterly return. 1/

We note that the interest calculations attached to
's amended complaint in the Claims Court action indicate
apparently believes that a different method of

that

1/ It is not clear from the transcripts that the
overpayment was applied in all cases as of the due date of
overpayment. If there are instances where the credit was
applied at a later date, interest should be allowed from the
date of overpayment to the date as of which the credit was
applied. It mav be necessary for the WPT Unit to review this
matter to determine whether there are any taxable periods for
which [l is entitled to any interest.




determining the interest period should apply. [ seeks
interest from the date of overpayment tc the date of the
semimonthly deposit on which the credit (or a vortion of the
credit) is used. In some instances, it took several
semimonthly deposits before - exhausted the entire amount
of the credit. -

It appears that -s calculaticns may be based on the
provision in Treas. Reg. § 51.4995-3{qg)(2) regarding the
treattment of coverdeposits. Under that section, an overdeposit
should be applied in order of time teo each succeeding
semimonthly period to the extent that the total deposit
liability for that period exceeds the deposit for such
subsequent period, until the excess is exhausted. Although
this rule is applicable for determining whether a taxpaver is
subject to penalties under I.R.C. § 6656 for underdepositing
WPT, we do not believe that there is any basis for using it to
determine the period over which interest runs for purposes of
section 6611. Z/

In summary, we do not believe that a court wouid sustain
the application of Treas. Reg. § 301.6611-1(hi(2)({vii) in this
case as a basis for not ailowing interest cn S
overpayment. Nevertheless, using the definition of due date
in Treas. Reg. § 301.6611-1(h)}{2)(iii), |l vas not entitled
to any interest where the credit was applied as cf the date of
overpayment.

Please contact Gerald Fleming at FTS 566~3345 if vou have
any questicns concerning this matter.

MARLENE GROSS
Assistant Chief Ccunsel
{Tax Litigation)

oo Aot el

ROBERT B. MISCAVICH

Senior Technician Reviewer
Branch No. 4

Tax Litigation Irivision

z/ We note that LTR 84-31-078 (May 3, 1984) suggests
that interest would run from the date of overpayment t¢ the
date of the deposit against which the credit is applied. We
believe that the ruiing is incorrect on this point. In any
event, because the ruling was issued to ancther taxpaver,

is not entitled to relvy on it.




